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(ii) Have access to and copy, at reasonable times, any 


records that must be kept under the conditions of the permit; 


(iii) Inspect at reasonable times any facilities, equipment 


(including monitoring and air pollution control equipment), 


practices, or operations regulated or required under the permit; 


and 


(iv) A s  authorized by the Act, sample or monitor at 

reasonable times substances or parameters for the purpose of 

assuring compliance with the permit or applicable requirements. 

( 3 )  A schedule of compliance consistent with S 71.5(~)(8). 

(4) Progress reports consistent with an applicable schedule 


of compliance and S 71.5(~)(8) to be submitted at least 


semiannually, or at a more frequent period if specified in the 


applicable requirement or by the permitting authority. Such 


progress reports shall contain the following: 


(i) Dates fo r  achieving the activities, milestones, or 

compliance required in the schedule of compliance, and dates when 

such activities, milestones or compliance were achieved; and 

(ii) An explanation of why any dates in the schedule of 

compliance were not or will not be met, and any preventive or 

corrective measures adopted. 

(5) Requirements for compliance certification with terms 

Iand conditions contained in the permit, including emission 


limitations, standards, or work practices. Permits shall include 


each of the following: 
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(i) The frequency (not less than annually or such more 


frequent periods as specified in the applicable requirement or by 


the permitting authority) of submissions of compliance 


certifications; 


(ii) In accordance with S 71.6(a)(3), a means for 

monitoring the compliance of the source with its emissions 

limitations, standards, and work practices; 

(iii) A requirement that the compliance certification 

include the following: 

( A )  The identification of each term or condition of the 

permit that is the basis of the certification; 

( B )  The compliance status; 

(C) Whether compliance was continuous or intermittent; 


(D) The method(s) used for determining the compliance 

status of the source, currently and over the reporting period 

consistent with paragraph (a)(3) of this section; and 

( E )  Such other facts as the permitting authority may 

require to determine the compliance status of the source; 

(iv) A requirement that all compliance certifications be 

submitted to the Administrator as well as to the permitting 

authority; and 

(v) Such additional .'requirementsas may be specified 

I 

pursuant to sections 114(a)(3) and 504(b) of the Act. 

(6) Such other provisions as the permitting authority may 

require. 

(d) General permits. 
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(1) The permitting authority may, after notice and 

opportunity for public participation provided under '5 71.11, 

issue a general permit covering numerous similar sources. Any 

general permit shall comply with all requirements applicable to 

other part 71 permits and shall identify criteria by which 

sources may qualify for the general permit. To sources that 

qualify, the permitting authority shall grant the conditions and 

terms of the general permit. Notwithstanding the shield 

provisions of paragraph (f) of this section, the source shall be 

subject to enforcement action for operation without a part 71 

permit if the source is later determined not to qualify for the 

conditions and terms of the general permit. General permits 

shall not be authorized for affected sources under the acid rain 

program unless otherwise provided in 40 CFR parts 72 through 78. 

(2) Part 71 sources that would qualify for a general permit 

must apply to the permitting authority for coverag-eunder the 

terms of the general permit or must apply for a part 71 permit 

consistent with S 71.5. The permitting authority may, in the 

general permit, provide for applications which deviate from the 

requirements of S 71.5, provided that such applications meet the 

requirements of title V of the Act, and include all information 

necessary to determine qualification for, and to assure 
I

compliance with, the general permit. Without repeating the 

public participation procedures required under S 71.11, the 

permitting authority may grant a source's request for 

authorization to operate under a general permit, but such a grant 
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shall not be a final permit action for purposes of judicial 


review. 


(e) Temporarv sources. The permitting authority may issue 

a single permit authorizing emissions from similar operations by 

the same source owner or operator at multiple temporary 

locations. The operation must be temporary and involve at least 

one change of location during the term of the permit. No 

affected source shall be permitted as a temporary source. 

Permits for temporary sources shall include tne following: 

(1) Conditions that will assure compliance with all 


applicable requirements at all authorized locations; 


(2) Requirements that the owner or operator notify the 


permitting authority at least 10 days in advance of each change 


in location; and 


( 3 )  Conditions that assure compliance with all other 

provisions of this section. 

( f )  Permit shield. 

(1) Except as provided .inthis part, the permitting 


authority may expressly include in a part 71 permit a provision 


stating that compliance with the conditions of the permit shall 


be deemed compliance with any applicable requirements as of the 


date of permit issuance, provided that: 

I

(i) Such applicable requirements are included and are 


specifically identified in the permit; or 


(ii) The permitting authority, in acting on the permit 


application or revision, determines in writing that other 
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requirements specifically identified are not applicable to the 


source, and the permit includes the determination or a concise 


summary thereof. 


(2) A part 71 permit that does not expressly state that a 


permit shield exists shall be presumed not to provide such a 


shielld. 


( 3 )  Nothing in this paragraph or in any part 71 permit 

shall alter or affect the following: 

(i) The provisions of section 303 of the Act (emergency 

orders), including the authority of the Administrator under that 

section; 

(ii) The liability of an owner or operator of a source for 

any violation of applicable requirements prior to or at the time 

of permit issuance; 

(iii) The applicable requirements of the acid rain program, 


consistent with section 408(a) of the Act; or 


(iv) The ability of EPA to obtain information.frorna source 


pursuant to section 114 of the Act. 


(4) Emerqency provision. 


(1) Definition. An "emergency" means any situation arising 


from sudden and reasonably unforeseeable events beyond the 


control of the source, including acts of God, which situation 

Irequires immediate corrective action to restore normal operation, 


and that causes the source to exceed a technology-based emission 


limitation under the permit, due to unavoidable increases in 


emissions attributable to the emergency. An emergency shall not 
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include noncompliance to the extent caused by improperly designed 


equipment, lack of preventative maintenance, careless or improper 


operation, or operator error. 


(2) Effect of an emeraencv. An emergency constitutes an 

affirmative defense to an action brought for noncompliance with 

such technology-based emission limitations if the conditions of 

paragraph ( g ) ( 3 )  of this section are met. 

( 3 )  The affirmative defense of emergency shall be 

demonstrated through properly signed, contemporaneous operating 

logs, or other relevant evidence that: 

(i) An emergency occurred and that the permittee can 


identify the cause(s) of the emergency; 


(ii) The permitted facility was at the time being properly 


operated; 


(iii) During the period of the emergency the permittee took 


all reasonable steps to minimize levels of emissions that 


exceeded the emission standards, or other requirements in the 


permit; and 


(iv) The permittee submitted notice of the emergency to the 


permitting authority within 2 working days of the time when 


emission limitations were exceeded due to the emergency. This 


notice fulfills the requirement of paragraph (a)(3)(iii)(B) of 

f

this section. This notice must contain a description of the 


emergency, any steps taken to mitigate emissions, and corrective 


actions taken. 
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(4) In any enforcement proceeding, the permittee seeking to 


establish the occurrence of an emergency has the burden of proof. 


( 5 )  This provision is in addition to any emergency or upset 

provision contained in any applicable requirement. 

§ 71,,7 Permit issuance, renewal, reopenings, and revisions. 

(a) Action on application. 


(1) A permit, permit modification, or renewal may be issued 


only if all of the following conditions have been met: 


(i) The permitting authority has received a complete 

application for a permit, permit modification, cr permit renewal, 

except that a complete application need not be received before 

issuance of a general permit under 5 71.6td); 

(ii) Except for modifications qualifying for minor permit 

modification procedures under paragraphs (e)(l) and ( 2 )  of this 

section, the permitting authority has complied with the 

requirements for public participation under this section or 

5 71.11, as applicable; 

(iii) The permitting authority has complied with the 


requirements for notifying and responding to affected States 


under 5 71.8(a); 


(iv) The conditions of the permit provide for compliance 


with all applicable requirements and the requirements of this 

I

part; and 


(v) In the case of a program delegated pursuant to S 71.10, 

the AdministratGr has received a copy of the proposed permit and 

any notices required under S 71.10(d) and has not objected to 
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issuance of the permit under S 71.10(g) within the time period 


specified therein. 


( 2 )  Except as provided under the initial transition plan 

provided for under S 71.4(i) or under 40 CFR part 72 or title V 

of the Act for the permitting of affected sources under the acid 

rain program, the permitting authority shall take final action on 

each permit application (including a request for permit 

modification or renewal) within 18 months after receiving a 

complete application. 

( 3 )  The permitting authority shall ensure that priority is 

given to taking action on applications for construction or 

modification under title I, parts C and D of the Act. 

(4) The permitting authority shall promptly provide notice 


to the applicant of whether the application is complete. Unless 


the permitting authority requests additional information or 


otherwise notifies the applicant of incompleteness within 60 days 


of receipt of an application, the application shall-bedeemed 


complete. For modifications .processedthrough minor permit 


modification procedures, such as those in paragraphs (e)(l) and 

( 2 )  of this section, the permitting authority need not make a 

completeness determination. 


(5) The permitting authority shall provide a statement that 

I 

sets forth the legal and factual basis for the draft permit 


conditions (including references to the applicable statutory or 


regulatory provisions). The permitting authority shall send this 
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statement to any person who requests it, and to EPA, in the case 

of a program delegated pursuant to S 71.10. 

( 6 )  The submittal of a complete application shall not 

affect the requirement that any source have a preconstruction 

permit under title I of the Act. 

(b) Requirement for a permit. Except as provided in the 

following sentence, 71.6(a)(13f, and paragraphs (e)(l)(v) and 

(2)(v) of this section, no part 71 source may operate after the 

time that it is required to submit a timely and complete 

application under this part, except in compliance with a permit 

issued under this part. If a part 71 source submits a timely and 

complete application for permit issuance (including for renewal), 

the source's failure to have a part 71 permit is not a violation 

of this part until the permitting authority takes final action on 

the permit application, except as noted in this section. This 

protection shall cease to apply if, subsequent to.the 

completeness determination made pursuant to paragraph (a)(4) of 

this section, and as required by § 71.5(c), the applicant fails 

to submit by the deadline specified in writing by the permitting 

authority any additional information identified as being needed 

to process the application. 

(c) Permit renewal and expiration. 

I

(1) (i) Permits being renewed are subject to the same 


procedural requirements, including those for public 


participation, affected State review, and EPA review (in the case 
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of a program delegated pursuant to S 71.10) that apply to initial 

permit issuance. 

(ii) Permit expiration terminates the source's right to 

operate unless a timely and complete renewal application has been 

submitted consistent with paragraph (b) of this section and 

S 71.!j(a)(l)(iii). 

( 2 )  In the case of a program delegated pursuant to S; 71.10, 

if the permitting authority fails to act in a timely way on 

permit renewal, EPA may invoke its authority under section 505(e) 

of the Act to terminate or revoke and reissue the permit. 

( 3 )  If a timely and complete application far a permit 

renewal is submitted, consistent with 71.5(a) ( 2 ) ,  but the 

permitting authority has failed to issue or deny the renewal 

permit before the end of the term of the previous part 70 or 71 

permit, then the permit shall not expire until the renewal permit 

has been issued or denied and any permit shield that may be 

granted pursuant to S 71.6(f) may extend beyond the-original 

permit term until renewal; or.all the terms and conditions of the 

permit including any permit shield that may be granted pursuant 

to § 71.6(f) shall remain in effect until the renewal permit has 

been issued or denied. 

(d) Administrative permit amendments. 

I 

(1) An "administrative permit amendment" is a permit 


revision that: 


(i) Corrects typographical errors; 
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(ii) Identifies a change in the name, address, or phone 


number of any person identified in the permit, or provides a 


similar minor administrative change at the source; 


(iii) Requires more frequent monitoring or reporting by the 


permittee; 


(iv) Allows for a change in ownership or operational 


control of a source where the permitting authority determines 


that no other change in the permit is necessary, provided that a 


written agreement containing a specific date for transfer of 


permit responsibility, coverage, and liability between the 


current and new permittee has been submitted to the permitting 


authority; 


(v) Incorporates into the part 71 permit the requirements 

from preconstruction review permits authorized under an EPA

approved program, provided that such a program meets procedural 

requirements substantially equivalent to the requirements of 

§§ 7.1.7 and 71.8 (and 71.10 in the case of a delegated program) 

that would be applicable to the change if it were subject to 

review as a permit modification, and compliance requirements 

substantially equivalent to those contained in S 71.6; or 

(vi) Incorporates any other type of change which the 


Administrator has determined to be similar to those in paragraphs 

I 

(d)(l)(i) through (iv) of this section. 


(2) Administrative permit amendments for purposes of the 

acid rain portion of the permit shall be governed by 40  CFR par5 

72.  
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( 3 )  Administrative permit amendment procedures. An 

administrative permit amendment may be made by the permitting 

authority consistent with the following: 

(i) The permitting authority shall take no more than 


60 days from receipt of a request for an administrative permit 


amendment to take final action on such request, and may 


incorporate such changes without providing notice to the public 


or affected States provided that it designates any such permit 


revisions as having been made pursuant to this paragraph. 


(ii) The permitting authority shall submit a copy of the 

revised permit to the Administrator in the case of a program 

delegated pursuant to S 71.10. 

(iii) The source may implement the changes addressed in the 


request for an administrative amendment immediately upon 


submittal of the request. 


( 4 )  The permitting authority may, upon taking final action 

granting a request for an administrative permit amendment, allow 

coverage by the permit shield in S 71.6(f) for administrative 

permit amendments made pursuant to paragraph (d)(l)(v) of this 

section which meet the relevant requirements of $§ 71.6, 71.7, 

and 71.8 �or significant permit modifications. 

(e) Permit modifications. A permit modification is any 

I 

revision to a part 71 permit that cannot be accomplished under 


the provisions for administrative permit amendments under 


paragraph (d) of this section. A permit modification for 


'Ti. 
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purposes of the acid rain portion of the permit shall be governed 

by 40 CFR part 72. 

(1) Minor permit modification procedures. 


(i) Criteria. 


(A) Minor permit modification procedures may be used only 

for those permit modifications that: 

(I) Do not violate any applicable requirement; 

( 2 )  Do not involve significant changes to existing 

monitoring, reporting, or  recordkeeping requirements in the 

permit; 

(3) Do not require or change a case-by-case determination 

of an emission limitation or other standard, or a source-specific 

determination for temporary sources of ambient impacts, or a 

visibility o r  increment analysis; 

(4) Do not seek to establish or change a permit term or 

condition for which these is no corresponding underlying 

applicable requirement and that the source has assumed to avoid 

an applicable requirement to which the source would otherwise be 

subject. Such terms and conditions include: 

(a) A federally enforceable emissions cap assumed to avoid 

classification as a modification under any provision of title I; 

and 
I


(E)  An alternative emissions limit approved pursuant to 

regulations promulgated under section 112(i)(5) of the Act; 

( 5 )  Are not modifications under any provision of title I of 

the Act; and 
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(a) Are not required to be processed as a significant 
modification. 


( B )  Notwithstanding paragraphs (e)(l)(i)(A) and (e)(2)(i) 

of this section, minor permit modification procedures may be used 


for permit modifications involving the use of economic 


incentives, marketable permits, emissions trading, and other 


similar approaches, to the extent that such minor permit 


modification procedures are explicitly provided for in an 


applicable implementation plan or in applicable requirements 


promulgated by EPA. 

(ii) Application. A n  application requesting the use of 

minor permit modification procedures shall meet the requirements 

of § 71.5(c) and shall include the following: 

( A )  A description of the change, the emissions resulting 

from the change, and any new applicable requirements that will 


apply if the change occurs; 


( B )  The source's suggested draft permit; 

(C) Certification by a .responsibleofficial, consistent 


with S 71.5(d), that the proposed modification meets the criteria 

for use of minor permit modification procedures and a request 


that such procedures be used; and 


(D) Completed forms for the permitting authority to use to 

I 


notify affected States (and the Administrator in the case of a 

program delegated pursuant to S 71,lO) as required under $§ 71.8 

and 71.10(d). 
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(iii) EPA and affected State notification. Within 5 

working days of receipt of a complete permit modification 

application, the permitting authority shall meet its obligation 

under si 71.8(a) to notify affected States (and its obligation 

under S 71.10(d) to notify the Administrator in the case of a 

program delegated pursuant to S 71.10) of the requested permit 

modification. In the case of a program delegated pursuant to 

§ 71.10, the permitting authority promptly shall send any notice 

required under 5 71.8(b) to the Administrator. 

(iv) Timetable for issuance. In the case of a program 

delegated pursuant to 5 71.10, the permitting authority may not 

issue a final permit modification until after EPA's 45-day review 

period or until EPA has notified the permitting authority that 

EPA will not object to issuance of the permit modification, 

whichever is first, although the permitting authority can approve 

the permit modification prior to that time. Withi-n90 days of 

the permitting authority's receipt of an application under minor 

permit modification procedures (or 15 days after the end of the 

Administrator's 45-day review period under § 71.10(g) in the case 

of a program delegated pursuant to S 71.10, whichever is later), 

the permitting authority shall: 

(A) Issue the permit modification as proposed; 

I 

(B) Deny the permit modification application; 


(C) Determine that the requested modification does not meet 


the minor permit modification criteria and should be reviewed 


under the significant modification procedures; or 
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(D) Revise the draft permit modification (and, in the case 

of a program delegated pursuant to S 71.10, transmit to the 

Administrator the new proposed permit modification as required by 


§ 71.10(d)). 

(v) Source’s abilitv to make chanqe. The source may make 


the change proposed in its minor permit modification application 


immediately after it files such application. After the source 


makes the change allowed by the preceding sentence, and until the 


permitting authority takes any of the actions specified in 


paragraphs (e)(l)(iv)(A) through ( C )  of this section, the source 

must comply with both the applicable requirements governing the 


change and the proposed permit terms and conditions. During this 


time period, the source need not comply with the existing permit 


terms and conditions it seeks to modify. However, if the source 


fails to comply with its proposed permit terms and conditions 


during this time period, the existing permit terms and conditions 


it seeks to modify may be enforced against it. 


(vi) Permit shield. The permit shield under S 71.6(f) may 

not extend to minor permit modifications. 

(2) Group processinq of minor permit modifications. 


Consistent with this paragraph, the permitting authority may 


modify the procedure outlined in paragraph (e)(l) of this section 

> 

to process groups of a source’s applications for certain 


modifications eligible fo r  minor permit modification processing. 

(i) Criteria. Group processing of modifications may be 

used only f o r  those permit modifications: 
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(A) That meet the criteria for minor permit modification 


procedures under paragraph (e)(l)(i)(A) of this section; and 


( B )  That collectively are below the threshold level of 10 

percent of the emissions allowed by the permit for the emissions 

unit for which the change is requested, 20 percent of the 

applicable definition of major source in S 71.2, or 5 tons per 

year, whichever is least. 

(ii) Application. An application requesting the use of 

group processing procedures shall meet the requirements of 

S 71.5(c) and shall include the following: 

( A )  A description of the change, the emissions resulting 

from the change, and any new applicable requirements t h a t  will 

apply if the change occurs. 

( B )  The source's suggested draft permit. 

(C) Certification by a responsible official, consistent 

with S 71.5(d), that the proposed modification meets the criteria 

for use of group processing procedures and a request that such 


procedures be used. 


(D) A list of the source's other pending applications 


awaiting group processing, and a determination of whether the 


requested modification, aggregated with these other applications, 


equals or exceeds the threshold set under paragraph (e)(2)(i)(B) 

t

of this section. 


( E )  Certification, consistent with S 71.5(d), that, in the 

case of a program delegated pursuant to S 71.10, the source has 

notified EPA of the proposed modification. Such notification 



198 


need only contain a brief description of the requested 


modification. 


( F )  Completed forms for the permitting authority to use to 

notify affected States as required under § 71.8 (and the 

Administrator as required under S 71.10(d) in the case of a 

program delegated pursuant to S 71.10). 

(iii) EPA and affected State notification. On a quarterly 

basis or within 5 business days of receipt of an application 

demonstrating that the aggregate of a source's pending 

applications equals or exceeds the threshold level set under 

paragraph (e)(2)(i)(B) of this section, whichever is earlier, the 

permitting authority promptly shall meet its obligation under 

S 71.8(a) to natify affected States (and its obligation under 

S 71.10(d) to notify EPA in the case of a program delegated 

pursuant to S 71.10) of the requested permit modification. The 

permitting authority shall send any notice required under 

§ 71.8(b) to the Administrator in the case of a program delegated 

pursuant to § 71.10. 

(iv) Timetable for issuance. The provisions of paragraph 


(e)(ll)(iv) of this section shall apply to modifications eligible 


for group processing, except that the permitting authority shall 


take one of the actions specified in paragraphs (e)(l)(iv)(A) 

f

through (D) of this section within 180 days of receipt of the 


application (or, in the case of a program delegated pursuant to 

§ 71.10, 15 days after the end of the Administrator's 45-day 

review period under S 71.10(g), whichever is later). 
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(v) Source's abilitv to make chanqe. The provisions of 


paragraph (e)(l)(v) of this section shall apply to modifications 


eligible for group processing. 


(vi) Permit shield. The provisions of paragraph (e)(l)(vi) 


of this section shall also apply to modifications eligible for 


group processing. 


( 3 )  Siqnificant modification Drocedures. 

(i) Criteri,a. Significant modification procedures shall be 


used for applications requesting permit modifications that do not 


qualify as minor permit modifications or as administrative 


amendments. Every significant change in existing monitoring 


permit terms or conditions and every relaxation of reporting or 


recordkeeping permit terms or conditions shall be considered 


significant. Nothing herein shall be construed to preclude the 


permittee from making changes consistent with this part that 


would render existing permit compliance terms and.conditions 


irrelevant. 


(ii) Significant permit modifications shall meet all 


requirements of this part, including those for applications, 


public participation, review by affected States, and review by 


EPA (in the case of a program delegated pursuant to S 71.10), as 

they apply to permit issuance and permit renewal. The permitting 

I

authority shall design and implement this review process to 

complete review on the majority of significant permit 

modifications within 9 months after receipt of a complete 

application. 
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(f) Reopeninq for cause. 


(1) Each issued permit shall include provisions specifying 

the conditions under which the permit will be reopened prior to 

the expiration of the permit. A permit shall be reopened and 

revised under any of the following circumstances: 


(i) Additional applicable requirements under the Act become 

applicable to a major part 71 source with a remaining permit term 

of 3 or more years. Such a reopening shall be completed not 

later than 18 months after promulgation of the applicable 

requirement. No such reopening is required if the effective date 

of the requirement is later than the date on which the permit is 

due to expire, unless the original permit or any of its terms and 

conditions have been extended pursuant to paragraph (c)(3) of 

this section. 

(ii) Additional requirements (including excess emissions 


requirements) become applicable to an affected source under the 


acid rain program. Upon approval by the Administrator, excess 


emissions offset plans shall be deemed to be incorporated into 


the permit. 


(iii) The permitting authority (or EPA, in the case of a 

program delegated pursuant to S 71.10) determines that the permit 

contains a material mistake or that inaccurate statements were 
I

made in establishing the emissions standards or other terms or 

conditions of the permit. 

(iv) The permitting authority (or EPA, in the case of a 

program delegated pursuant to S 71.10) determines that the permit 
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must be revised or revoked to assure compliance with the 


applicable requirements. 


( 2 )  Proceedings to reopen and issue a permit shall follow 

the same procedures as apply to initial permit issuance and shall 

affect only those parts of the permit for which cause to reopen 

exists, and shall be made as expeditiously as practicable. 

( 3 )  Reopenings under paragraph (f)(l) of this section shall 

not be initiated before a notice of such intent is provided to 

the part 71 source by the permitting authority at least 30 days 

in advance of the date that the permit is to be reopened, except 

that the permitting authority may provide a shorter time period 

in the case of an emergency. 

(9) Reopeninqs for cause by EPA for deleqated proqrams. 


(1) In the case of a program delegated pursuant to $ 71.10, 

if the Administrator finds that cause exists to terminate, 

modify, or revoke and reissue a permit pursuant to.paragraph (f) 

of thLis section, the Administrator will notify the permitting 

authority and the permittee of such finding in writing. 

(2) The permitting authority shall, within 90 days after 

receipt of such notification, forward to EPA a proposed 

determination of termination, modification, or revocation and 

reissuance, as appropriate. The Administrator may extend this 
I

90-day period for an additional 90 days if he or she finds that a 


new or revised permit application is necessary or that the 


permitting authority must require the permittee to submit 


additional information. 
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( 3 )  The Administrator will review the proposed 

determination from the permitting authority within 90 days of 

receipt. 

( 4 )  The permitting authority shall have 90 days from receipt 

of an EPA objection to resolve any objection that EPA makes and 

to terminate, modify, or revoke and reissue the permit in 

accordance with the Administrator's objection. 

( 5 )  If the permitting authority fails to submit a proposed 

deterrnination pursuant to paragraph (g)(2) of this section or 

fails to resolve any objection pursuant tc paragraph ( 9 ) ( 4 )  of 

this section, the Administrator will terminate, modify, or revoke 

and reissue the permit after taking the following actions: 

(i) Providing at least 30 days notice to the permittee in 

writing of the reasons for any such action. This notice may be 

given during the procedures in paragraphs (g)(l) through ( 4 )  of 

this section. 

(ii) Providing the permittee an opportunity for comment on 


the Administrator's proposed action and an opportunity for a 


hearing. 


S 71.8 Affected State review. 


(a) Notice of draft permits. When a part 71 operating 


permits program becomes effective in a State or Tribal area, the 

I 

permitting authority shall provide notice of each draft permit to 


any affected State, as defined in 5 71.2, on or before the time 

that the permitting authority provides this notice to the public 

pursuant to 5 71.7 or 5 71.11(d) except to the extent 
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S 71.7(e)(l) or ( 2 )  requires the timing of the notice to be 

different. 

(b) Notice of refusal to accept recommendations. Prior to 

issuance of the final permit, the permitting authority shall 

notify any affected State in writing of any refusal by the 

permitting authority to accept all recommendations for the 

proposed permit that the affected State submitted during the 

public or affected State review period. The notice shall include 

the permitting authority's reasons for not accepting any such 

recommendation. The permitting authority is not required to 

accept recommendations that are not based on applicable 

requirements or the requirements of this part. In the case of a 

program delegated pursuant to si 71.10, the permitting authority 

shall include such notice as part of the submittal of the 

proposed permit to the Administrator (or as soon as possible 

after the submittal for minor permit modification -procedures 

allowed under S 71.7(e)(l) or ( 2 ) ) .  

(c) Waiver of notice requirements. The Administrator may 


waive the requirements of paragraph (a) of this section for any 


category of sources (including any class, type, or size within 


such category) other than major sources by regulation for a 


category of sources nationwide, 

I

( c i )  Notice provided to Indian Tribes. The permitting 

authority shall provide notice of each draft pernit to any 

federally recognized Indian Tribe whose air quality may be 

affected by the permitting action and whose reservation or Tribal 
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area is contiguous to the jurisdiction in which the part 71 


permit is proposed or is within 50  miles of the permitted source. 

S 71.9 Permit fees 

(a) Fee requirement. The owners or operators of part 71 


sources shall pay annual fees, or the equivalent over some other 


period, that are sufficient to cover the permit program costs, in 


accordance with the procedures described in this section. 


(b) Permit proqram costs. These costs include, but are not 


limited to, the costs of the following activities as they relate 


to a part 71 program: 


(1) Reviewing and acting on any application for a permit, 


permit revision, or permit renewal, including the development of 


an applicable requirement as part of the processing of a permit, 


or permit revision or renewal; 


(2) Processing permit reopenings; 


( 3 )  General administrative costs of the permit program, 

including transition planning, interagency coordination, contract 


management, training, informational services and outreach 


activities, assessing and collecting fees, the tracking of permit 


applications, compliance certifications, and related data entry; 


(4) Implementing and enforcing the terms of any part 71 


permit (not including any court costs or other costs associated 

I

with an enforcement action), including adequate resources to 

determine which sources are subject to the program; 

( 5 )  Emissions and ambient monitoring, modeling, analyses, 

demonstrations, preparation of inventories, and tracking 
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emissions, provided these activities are needed in order to issue 

and implement part 71 permits; and 

( 6 )  Providing direct and indirect support to small business 

stationary sources in determining applicable requirements and in 

receiving permits under this part (to the extent that these 

services are not provided by a State Small Business Stationary 

Source Technical and Environmental Compliance Assistance 

Program). 

(c) Establishment of fee schedule. 


(1) For part 71 programs that are administered by EPA, each 

part 71 source shall pay an annual fee in the amount of $ 3 2  per 

ton (as adjusted pursuant to the criteria set forth in 

paragraph (n)(l) of this section) times the total tons of the 

actual emissions of each regulated pollutant (for fee 

calculation) emitted from the source, including fugitive 

emissions. 

(2) For part 71 programs that are fully delegated pursuant 

to S 71.10: 

(i) Where the EPA has not suspended its part 71 fee 


collection pursuant'to paragraph (c)(2)(ii) of this section, the 


annual fee for each part 71 source shall be $24 per ton (as 


adjusted pursuant to the criteria set forth in paragraph (n)(l) 

I

of this section) times the total tons of the actual emissions of 


each regulated pollutant (for fee calculation) emitted from the 


source, including fugitive emissions. 
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(ii) Where the delegate State collects fees from part 71 

sources under State law which are sufficient to fund the 

delegated part 71 program, the EPA may suspend its collection of 

part *71 fees. The specific terms and conditions regarding the 

suspension of fee collection will be addressed in the applicable 

delegation agreement pursuant to § 71.10. 

( 3 )  For part 71 programs that are administered by EPA with 

contractor assistance, the per ton fee shall vary depending on 

the extent of contractor involvement and the cost to EPA of 

contractor assistance. The EPA shall establish a per ton fee 

that is based on the contractor costs for the specific part 71 

program that is being administered, using the following formula: 

Cost per ton = (E  x 32) + [(l-E) x $C] 

Where E represents EPA's proportion of total effort (expressed as 

a percentage of total effort) needed to administer the part 71 

program, 1-E represents the contractor's effort, a-ndC represents 

the contractor assistance cost on a per ton basis. -C shall be 

computed by using the following formula: 

-C = [E + + E] divided by 12,300,000 

Where represents the base cost (contractor costs), where 2 

represents travel costs, and where represents non-personnel 

data management and tracking costs. 
I 

(4) For programs that are delegated in part, the fee shall 


be computed using the followinq formula: 


Cost per ton = ( E  x 32) + ( Q  x 24) + [(l-E-Q) x $C) 
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Where E and Q represent, respectively, the EPA and delegate 

agency proportions of total effort (expressed as a percentage of 

total effort) needed to administer the part 71 program, 1-E-Q 

represents the contractor's effort, and C represents the 

contractor assistance cost on a per ton basis. g shall be 

computed using the formula for contractor assistance cost found 

in paragraph (c)(3) of this section and shall be zero if 

contractor assistance is not utilized. 

( 5 )  The following emissions shall be excluded from the 

calculation of fees under paragraph (c)(l) through (c)(4) of this 

section: 

(i) The amount of a part 71 source's actual emissions of 


each regulated pollutant (for fee calculation) that the source 


emits in excess of four thousand (4,000) tpy; 


(ii) A part 71 source's actual emissions of any regulated 

pollu.tant (for fee calculation) already included in the fee 

calculation; and 

(iii) The insignificant quantities of actual emissions not 

requi.red to be listed or calculated in a permit application 

pursuant to S 71.5(~)(11). 

( 6 )  "Actual.emissions" means the actual rate of emissions 

in tpy of any regulated pollutant (for fee calculation) emitted 
I 

from a part 71 source over the preceding calendar year. Actual 


emissions shall be calculated using each emissions unit's actual 


operating hours, production rates, in-place control equipment, 
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and types of materials processed, stored, or combusted during the 

preceding calendar year. 

( 7 )  Notwithstanding the above, if the Administrator 

determines that the fee structures provided in paragraphs (c)(l)

(4) of this section do not reflect the costs of administering a 

part 71 program, then the Administrator shall by rule set a fee 

which adequately reflects permit program costs for that program. 

Id) Prohibition on fees with respect to emissions from 


affected units. Notwithstanding any other provision of this 


section, during the years 1995 through 1999 inclusive, no fee for 


purposes of title V shall be required to be paid with respect to 


emissions from any affected unit under section 404 of the Act. 


(e) Submission of initial fee calculation work sheets and 

fees. 
(1) Each part 71 source shall complete and submit an 

initial fee calculation work sheet as provided in ~ 

paragraphs (e)(2), (f), and (9)of this section and-shall 

complete and submit fee calculation work sheets thereafter as 

provided in paragraph (h) of this section. Calculations of 

actual or estimated emissions and calculation of the fees owed by 

a source shall be computed by the source on fee calculation work 

sheets provided by EPA. Fee payment of the full amount must 

accompany each initial fee calculation work sheet. 

(2) The fee calculaticn work sheet shall require the source 


to submit a report of its actua1,emissionsfor the preceding 


calendar year and to compute fees owed based on those emissions. 
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For sources that have been issued part 70 or part 71 permits, 


actual emissions shall be computed using compliance methods 


required by the most recent permit. If actual emissions cannot 


be determined using the compliance methods in the permit, the 


actual emissions should be determined using federally recognized 


procedures. If a source commenced operation during the preceding 


calen.daryear, the source shall estimate its actual emissions for 


the current calendar year. In such a case, fees for the source 


shall be based on the total emissions estimated. 


( 3 )  The initial fee calculation worksheet shall be 

certi.fiedby a responsible official consistent with S 71.5(d). 

(f) Deadlines f o r  submission. 

(1) When EPA withdraws approval of a part 70 program and 

implements a part 71 program, part 71 sources shall submit 

initial fee calculation work sheets and fees in accordance with 

the following schedule: 

(i) Sources having SIC codes between 0100 and.2499 

inclusive shall complete and submit fee calculation work sheets 

and fees within 6 months of the effective date of the part 71 

program; 

(ii) Sources having SIC codes between 2500 and 2999 


inclusive shall complete and submit fee calculation work sheets 

I 

and fees within 7 months of the effective date of the part 71 


program; 


(iii) Sources having SIC codes between 3000 and 3999 


inclusive shall complete and submit fee calculation work sheets 
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and fees within 8 months of the effective date of the part 71 

program; 

(iv) Sources having SIC codes higher than 3999 shall 


complete and submit fee calculation work sheets and fees within 


9 months of the effective date of the part 71 program. 


(2) Sources that are required under either paragraph (f)(l) 

or (9)  of this section to submit fee calculation work sheets and 

fees between January 1 and March 31 may estimate their emissions 

for the preceding calendar year in lieu of submitting actual 

emissions data. If the source's initial fee calculation work 

sheet was based on estimated emissions for the source's preceding 

calendar year, then the source shall reconcile the fees owed when 

it submits its annual emissions report, as provided in 

paragraph (h)(3) of this section. 

( 3 )  When EPA implements a part 71 program that does not 

replace an approved part 70 program, part 71 sources shall submit 

initial fee calculation work sheets and initial fees when 

submitting their permit applications in accordance with the 

requirements of § 7l.!j(a)(l). 

(4) Notwithstanding the above, sources that become subject 


to the part 71 program after the program's effective date shall 


submit an initial fee calculation work sheet and initial fees 

I


when submitting their permit applications in accordance with the 

requirements of S 7l.!j(a)(l). 

(9) Fees for sources that are issued part 71 permits 

followins an EPA objection pursuant to S 71.4(e). Fees fo r  such 
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sources shall be determined as provided in paragraph (c)(l) of 


this section. However, initial fee calculation work sheets for 


such sources and full payment of the initial fee shall be due 


three months after the date on which the source's part 71 permit 


is issued. 


(h) Annual emissions reports. 


(1) Deadlines for submission. Each part 71 source shall 


submit an annual report of its actual emissions for the preceding 


calendar year, a fee calculation work sheet (based on the 


report), and full payment of the annual fee each year on the 


anniversary date of its initial fee calculation work sheet, 


except that sources that were required to submit initial fee 


calculation work sheets between January 1 and March 31 inclusive 


shall submit subsequent annual emissions reports and fee 


calculation work sheets by April 1. 


( 2 )  Annual emissions reports and fee calculation worksheets 

shall be certified by a responsible official consistent with 

S 71.5(d). 

( 3 )  For sources that have been issued part 70  or part 71 

permits, actual emissions shall be computed using methods 

required by the most current permit for determining compliance. 

( 4 )  If the source's initial fee calculation work sheet was 
I

based on estimated emissions for the source's current or 

preceding calendar year, then the source shall reconcile the fees 

owed when it submits i t s  annual emissions report. The source 

shall.compare the estimated emissions from the initial work sheet 
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and the actual emissions from the report and shall enter such 

information on the fee calculation work sheet that accompanies 

the annual report. The source shall recompute the initial fee 

accordingly and shall remit any underpayment with the report and 

work sheet. The EPA shall credit any overpayment to the source's 

accouint. 
(i) Recordkeepins requirements. Part 71 sources shall 

retain, in accordance with the provisions of S 71,6(a)(3)(ii), 

all work sheets and other materials used to determine fee 

payments. Records shall be retained for 5 years following the 

year .inwhich the emissions data is submitted. 

(j) Fee assessment errors. 


(1) If EPA determines than a source has completed the fee 


calculation work sheet incorrectly, the permitting authority 


shall bill the applicant for the corrected fee or credit 


overpayments to the source's account. 


( 2 )  Each source notified by the permitting authority of 

additional amounts due shall remit full payment within 30 days of 

receipt of an invoice from the permitting authority. 

( 3 )  An owRer or operator of a part 71 source who thinks 

that the assessed fee is in error shall provide a written 

explanation of the alleged error to the permitting authority 
I


along with the assessed fee. The permitting authority shall, 


within 90 days of receipt of the correspondence, review the data 


to determine whether the assessed fee was in error. If an error 
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was made, the overpayment shall be credited to the account of the 


part 71 source. 


(k) Remittance procedure. 

(1) Each remittance under this section shall be in United 

States currency and shall be paid by money order, bank draft, 

certified check, corporate check, or electronic funds transfer 

payable to the order of the U.S. Environmental Protection Agency. 

( ( 2 )  Each remittance shall be sent to the Environmental 

Protection Agency to the address designated on the fee 

calculation work sheet or the invoice. 

(1) Penaltv and interest assessment. 


(1) The permitting authority shall assess interest on 


payments which are received later than the,datedue. The 


interest rate shall be the sum of the Federal short-term rate 


determined by the Secretary of the Treasury in accordance with 

section 6621(a)(2) of the Internal Revenue Code of-1986, plus 3 

percentage points. 


(2) The permitting authority shall assess a penalty charge 

of 50 percent of the fee amount if the fee is not paid within 30 

days of the payment due date. 

( 3 )  If a source underpays the fee owed, except as provided 

in paragraph (1)(4) of this section, the permitting authority 
I

shall assess a penalty charge of 50 percent on the amount by 


which the fee was underpaid. Interest shall also be assessed, 


computed under paragraph (1)(1) of this section, on the amount by 


which the fee was underpaid. 
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(4) If a source bases its initial fee calculation on 


estimated emissions from the source's current or preceding 


calendar year, as provided under paragraph (h)(4) of this 


section, and underpays its fee based on an underestimation of 


these emissions, the permitting authority shall assess a penalty 


charge of 50 percent on certain of these underpayments, according 


to the following provisions: 


(1) The penalty charge shall be assessed whenever a 


source's underpayment exceeds the Underpayment penalty cutoff 


established in paragraph (1)(4)(iii). The penalty amount shall 


be 50 percent of the portion of the underpayment which is in 


excess of the underpayment penalty cutoff. 


(ii) Where a source is subject to a penalty for 


underpayment pursuant to paragraph (1)(4)(i), interest as 


computed under paragraph (1)(1) of this section shall be assessed 


on that portion of the underpayment which is in excess of the 


underpayment penalty cutoff established in paragraph (1)(4)(iii). 


(iii) The underpaymentpenalty cutoff for a source shall be 


the sum of the following: 


(A) 50 percent of the portion of the initial fee amount 


which was calculated from estimated emissions of HAP listed 


pursuant to 112(b) of the Act, and 

f 

(B) 20 percent of the portion of initial fee amount which 


was calculated from estimated emissions of the remainder of the 


regulated air pollutants (for fee calculation). 
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(m) Failure to remit fees. The permitting authority shall 


not issue a final permit or permit revision until all fees, 


interest and penalties assessed against a source under this 


section are paid. The initial application of a source shall not 


be found complete unless the source has paid all fees owed. 


(n) Adiustments of fee schedules. 


(1) The fee schedules provided in paragraphs (c)(l)-(4) of 


this section shall remain in effect until December 31, 1996. 


Thereafter, the fee schedules shall be changed annually by the 


percentage, if any, of any annual increase in the Consumer Price 


Index. 


( 2 )  Part 71 permit program costs and fees will be reviewed 

by the Administrator at least every two years, and changes will 

be made to the fee schedule as necessary to reflect permit 

program costs. 

(3) When changes to a fee schedule are made.based on 


periodic reviews by the Administrator, the changes will be 


published in the Federal Reqister as a proposed rule. 


(0) Use of revenue. All fees, penalties, and interest 


collected under this part shall be deposited in a special fund in 


the U.S. Treasury, which thereafter shall be available for 


appropriation, to remain available until expended, subject to 

I

appropriation, to carry out the activities required by this part. 

§ 71.10 Delegation of part 71 program. 

(a) Deleqation of part 71 proqram. The Administrator may 

delegate, in whole or in part, with or without signature 
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authority, the authority to administer a part 71 operating 


permits program to a State, eligible Tribe, local, or other non-


State agency in accordance with the provisions of this section. 


In order to be delegated authority to administer a part 71 


program, the delegate agency must submit a legal opinion from the 


Attorney General from the State, or the attorney for the State, 


local, interstate, or eligible Tribal agency that has independent 


legal counsel, stating that the laws of the State, locality, 


interstate compact or Indian Tribe provide adequate authority to 


carry out all aspects of the delegated program. A Delegation of 


Authority Agreement (Agreement) shall set forth the terms and 


conditions of the delegation, shall specify the provisions that 


the delegate agency shall be authorized to implement, and shall 


be entered into by the Administrator and the delegate agency. 


The Agreement shall become effective upon the date that both the 


Administrator and the delegate agency have signed -theAgreement. 


Once delegation becomes effective, the delegate agency will be 


responsible, to the extent specified in the Agreement, for 


administering the part 71 program for the area subject to the 


Agreement. 


(b) Publication of Notice of Deleqation of Authority 


Aqreement. The Administrator shall publish a notice in the 

I

Federal Reqister informing the public of any delegation of a 


portion of the part 71 program to a State, eligible Tribe, or 


local agency. 
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(c) Revision or revocation of Deleqation of Authority 


Aqreement. An Agreement may be modified, amended, or revoked, in 


part or in whole, by the Administrator after consultation with 


the delegate agency. 


(d) Transmission of information to the Administrator. 


(1) When a part 71 program has been delegated in accordance 


with the provisions of this section, the delegate agency shall 


provide to the Administrator a copy of each permit application 


(including any application for permit modification), each 


proposed permit, and each final part 71 permit. 


The applicant may be required by the delegate agency to 


provide 3 copy of the permit application (including the 


compliance plan) directly to the Administrator. 


Upon agreement with the Administrator, the delegate agency 


may submit to the Administrator a permit application summary form 


and any relevant portion of the permit application and compliance 


plan, in place of the complete permit application and compliance 


plan. To the extent practicable, the preceding information shall 


be provided in computer-readable format compatible with EPA's 


national database management system. 


(2) The Administrator may waive the requirements of 


paragraph (d)(l) of this section for any category of sources 

I 


(including any class, type, or size within such category) other 


than major sources by regulation for a category of sources 


nationwide. 
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(e) Retention of records. The records for each draft, 


proposed, and final permit, and application for permit renewal or 


modification shall be kept for a period of 5 years by the 


delegate agency. The delegate agency shall also submit to the 


Administrator such information as the Administrator may 


reasonably require to ascertain whether the delegate agency is 


implementing, administering, and enforcing the delegated part 71 


program in compliance with the requirements of the Act and of 


this part. 


(f) Prohibition of default issuance. 


(1) For the purposes of Federal law and title V of the Act, 

when a part 71 program has been delegated in accordance with the 

provisions of this section, no part 71 permit (including a permit 

renewal or modification) will be issued until affected States 

have had an opportunity to review the draft permit as required 

pursuant to § 71.8(a) and EPA has had an opportunity to review 

the proposed permit. 

( 2 )  To receive delegation of signature authority, the legal 

opinion submitted by the delegate agency pursuant to paragraph 

(a) of this section shall certify that no applicable provision of 

State, local or Tribal law requires that a part 71 permit or 

renewal be issued after a certain time if the delegate agency has 
f

failed to take action on the application (or includes any other 


similar provision providing for default issuance of a permit), 


unless EPA has waived such review for EPA and affected States. 


(9) EPA obiection.. 
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(1) The Administrator will object to the issuance of any 


proposed permit determined by the Administrator not to be in 


compliance with applicable requirements or requirements under 


this part. No permit for which an application must be 


transmitted to the Administrator under paragraph (d)(l) of this 


section shall be issued if the Administrator objects to its 


issuance in writing within 45 days of receipt of the proposed 


permit and all necessary supporting information. When a part 71 


program has been delegated in accordance with the provisions of 


this section, failure of the delegate agency to do any of the 


following shall constitute grounds for an objection by the 


Administrator: 


(i) Comply with paragraph (d) of this section; 

(ii) Submit any information necessary to review adequately 

the proposed permit; 

(iii) Process the permit under the procedures required by 

§§ 71.7 and 71.11; or 

(iv) Comply with the requirements of § 71.8(a). 

(2) Any EPA objection under paragraph (g)(l) of this 


section shall include a statement of the Administrator's 


reason(s) for objection and a description of the terms and 


conditions that the permit must include to respond to the 

I

objection. The Administrator will provide the permit applicant a 


copy of the objection. 


( 3 )  If the delegate agency fails, within 90 days after the 

date of an objection under paragraph (y)(l) of this section, to 
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revise and submit to the Administrator the proposed permit in 

response to the objection, the Administrator shall issue or deny 

the permit in accordance with the requirements of this part. 

(h) Public petitions. In the case of a delegated program, 

any interested person may petition the Administrator to reopen a 

permit for cause as provided in S 71.11(n). 

(i) Appeal of permits. When a part 71 program has been 

delegated with signature authority in accordance with the 

provisions of this section, any person or affected State that 

submitted recommendations or comments on the draft permit, or 

that participated in the public hearing process may petition the 

Environmental Appeals Board in accordance with S 71.11(1)(1). 

(j) Non-deleaable conditions. 


(1) The Administrator's authority to object to the issuance 


of a part 71 permit cannot be delegated to an agency not within 


EPA. 


(2) The Administrator's authority to act upon-petitions 


submitted pursuant to paragraph (h) of this section cannot be 


delegated to an agency not within EPA. 


S 71.11 Administrative record, public participation, and 


administrative review. 


The provisions of this section shall apply to all permit 

I 

proceedings. Notwithstanding the preceding sentence, paragraphs 


(a) through (h) and paragraph (j) of this section shall not apply 


to permit revisions qualifying as minor permit modifications or 


administrative amendments, except that public notice of the 
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granting of appeals of such actions under paragraph (1)(3) of 

this section shall be provided pursuant to paragraph (d)(l)(i)(E) 

of th.is section, and except that affected States shall be 

provided notice of minor permit modifications under S 71.8 as 

pursuant to paragraph (d)(3)(i)(B) of this section. 

(a) Draft permits. 


(1) The permitting authority shall promptly provide notice 

to the applicant of whether the application is complete pursuant 

to S 71.7(a)(3). 

( 2 )  Once an application for an initial permit, permit 

revision, or permit renewal is complete, the permitting authority 

shall decide whether to prepare a draft permit or to deny the 

application. 

( 3 )  If the permitting authority initially decides to deny 

the permit application, it shall issue a notice of intent to 

deny. A notice of intent to deny the permit application is a 

type of draft permit and follows the same procedures as any draft 

permit prepared under this section. If the permitting 

authority's final decision is that the initial decision to deny 

the permit application was incorrect, it shall withdraw the 

notice of intent to deny and proceed to prepare a draft permit 

under paragraph (a)(4) of this section. 
I

(4) If the permitting authority decides to prepare a draft 

permit, it shall prepare a draft permit that contains the permit 

conditions required under S 71.6. 
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(5) All draft permits prepared under this section shall be 


publicly noticed and made available for public comment. 


(b) Statement of basis. The permitting authority shall 


prepare a statement of basis for every draft permit subject to 


this section. The statement of basis shall briefly describe the 


derivation of the conditions of the draft permit and the reasons 


for them or, in the case of notices of intent to deny or 


terminate, reasons supporting the initial decision. The 


statement of basis shall be sent to the applicant and, on 


request, to any other person. 


(c) Administrative record for draft permits. 


(1) The provisions of a draft permit shall be based on the 


administrative record defined in this section. 


(2) For preparing a draft permit, the administrative record 


shall consist of: 


(i) The application and any supporting data -furnishedby 


the applicant; 


(ii) The draft permit or notice of intent to deny the 


application or to terminate the permit; 


(iii) The statement of basis; 


(iv) All documents cited in the statement of basis; and 


(v) Other documents contained in the supporting file for 

I 

the draft permit. 


( 3 )  Material readily available at the permitting authority 

or published material that is generally available, and that is 

included in the administrative record under paragraphs (b) and 
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(c) of this section need not be physically included with the rest 


of the record as long as it is specifically referred to in the 


statement of basis. 


(d) Public notice of permit actions and public comment 


perioc!. 


(1) Scope. 


(i) The permitting authority shall give public notice that 

the following actions havs occurred: 

(A) A permit application has been initially denied under 

paragraph (a) of this section; 

(B) A draft permit has been prepared under paragraph (a) of 

this section; 

(C) A hearing has been scheduled under paragraph (f) of 

this section; 

(D) A public comment period has been reopened under 

paragraph (h) of this section; 

( E )  An appeal has been granted under paragraph (1)(3) of 

this section. 

(ii) No public notice is required when a request for permit 

revision, revocation and reissuance, or termination has been 


denied under paragraph (a)(2) of this section. Written notice of 


that denial shall.be given to the requester and to the permittee. 

I 

(iii) Public notices may describe more than one permit or 


permit action. 


(2) Timing. 
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(i) Public notice of the preparation of a draft permit, 


(including a notice of intent to deny a permit application), 


shall allow at least 30 days for public comment. 


(ii) Public notice of a public hearing shall be given at 


least 30 days before the hearing. Public notice of the hearing 


may be given at the same time as public notice of the draft 


permit; and the two notices may be combined. 


(iii) The permitting authority shall provide such notice 


and opportunity for participation to affected States on or before 


the time that the permitting authority provides this notice to 


the public. 


(3) Methods. Public notice of activities described in 

paragraph (d)(l)(i) of this section shall be given by the 

following methods: 

(i) By mailing a copy of a notice to the following persons 


(any person otherwise entitled to receive notice under 


paragraph (d) of this section may waive his or her tights to 


receive notice for any permit.): 


( A )  The applicant; 

(B) Affected States; 


( C )  Air pollution control agencies of affected States, 

Tribal and local air pollution control agencies which have 
I

jurisdiction m e r  the area in which the source is located, the 

chief executives of the city and county where the source is 

located, any comprehensive regional land use planning agency and 
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any State or Federal Land Manager whose lands may be affected by 


emissions from the source; 


(D) The local emergency planning committee having 


jurisdiction over the area where the source is located, and State 


agencies having authority under State law with respect to the 


operation of such source; 


(E) Persons on a mailing list developed by: 

(_L)  Including those who request in writing to be on the 

list; 

( 2 )  Soliciting persons for "area lists" from participants 

in past permit proceedings in that area; and 

( 3 )  Notifying the public of the opportunity to be put on 

the mailing list through periodic publication in the public press 

and, where deemed appropriate by the permitting authority, in 

such publications as regional and State funded newsletters, 

environmental bulletins, or State law journals. The permitting 

authority may update the mailing list from time to time by 

requesting written indication of continued interest from those 

listed. The permitting authority may delete from the list the 

name of any person who fails to respond to such a request. 

(ii) By publication of a notice in a daily or weekly 


newspaper of general circulation within the area affected by the 

I 

source. 


(iii) By any other method reasonably calculated to give 


actual notice of the action in question to the persons 
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potentially affected by it, including press releases or any other 


forum or medium to elicit public participation. 


( 4 )  Contents. 

(i) All public notices. All public notices issued under 

this subpart shall contain the following minimum information: 

(A) The name and address of the permitting authority 

processing the permit; 

(B) The name and address of the permittee or permit 


applicant and, if different, of the facility regulated by the 


permit, except in the case of draft general permits; 


( C )  The activity or activities involved in the permit 

action; 


(D) The emissions change involved in any permit revision; 


(E) The name, address, and telephone number of a person 


whom interested persons may contact for instructions on how to 

obtain additional information, such as a copy of the draft 

permit, the statement of basis, the application, relevant 

supporting materials, and other materials available to the 

permitting authority that are relevant to the permitting 

decision. 

( F )  A brief description of the comment procedures required 

by paragraph (e) of this section, a statement of procedures to 
I .request a hearing (unless a hearing has already been scheduled) 


and other procedures by which the public may participate in the 


final permit decision; 
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( G )  The location of the administrative record, the times at 

which the record will be open for public inspection, and a 

statement that all data submitted by the applicant are available 

as part of the administrative record; and 

(H) Any additional information considered necessary or 


proper. 


(ii) Public notices for hearinqs. Public notice of a 


hearing may be combined with other notices required under 


paragraph (d)(l) of this section. Any public notice of a hearing 


under paragraph (f) of this section shall contain the following 


inforination: 


(A) The information described in paragraph (d)(4)(i) of 


this section; 


(B) Reference to the date of previous public notices 


relating to the permit; 


( C )  The date, time, and place of the hearing; and 

(D) A brief description of the nature and purpose of the 


hearing, including the applicable rules and the comment 


procedures. 


( 5 )  All persons identified in paragraphs (d)(3)(i)(A), (B), 

( C ) ,  (D), and (E) of this section shall be mailed a copy of the 

public hearing notice described in paragraph (d)(4)(ii) of this 
I 

section. 


(e) Public comments and requests for public hearinqs. 


During the public comment period provided under paragraph (a) of 


this section, any interested person may submit written comments 
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on the draft permit and may request a public hearing, if no 


hearing has already been scheduled. A request for a public 


hearing shall be in writing and shall state the nature of the 


issues proposed to be raised at the hearing. All comments shall 


be considered in making the final decision and shall be answered 


as provided in paragraph (j) of this section. The permitting 


authority will keep a record of the commenters and of the issues 


raised during the public participation process, and such records 


shall be available to the public. 


(f) Public hearinqs. 


(1) The permitting authority shall hold a hearing whenever 


it finds, on the basis of requests, a significant degree of 


public-interestin a draft permit. 


(2) The permitting authority may also hold a public hearing 


at its discretion, whenever, for instance, such a hearing might 


clarify one or more issues involved in the permit-decision. 


( 3 )  Public notice of the hearing shall be given as 

specified in paragraph (d) of.this section. 

(4) Whenever a public hearing is held, the permitting 


authority shall designate a Presiding Officer for the hearing who 


shall be responsible for its scheduling and orderly conduct. 


(5) Any person may submit oral or written statements and 

I

data concerning the draft permit. Reasonable limits may be set 

upon the time allowed f o r  oral statements, and the submission of 

statements in writing may be required. The public comment period 

under paragraph (d) of this section shall be automatically 
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extended to the close of any public hearing under this section. 


The hearing officer may also extend the comment period by so 

stating at the hearing. 

( 6 )  A tape recording or written transcript of the hearing 

shall be made available to the public. 


(9) Obliaation to raise issues and provide information 


durinq the public comment period. All persons, including 


applicants, who believe any condition of a draft permit is 


inappropriate or that the permitting authority's initial decision 


to deny an application, terminate a permit, or prepare a draft 


permit is inappropriate, must raise all reasonably ascertainable 


issues and submit all reasonably ascertainable arguments 


supporting their position by the close of the public comment 


period (including any public hearing). Any supporting materials 


that are submitted shall be included in full and may not be 


incorporated by reference, unless they are already part of the 


administrative record in the same proceeding, or consist of State 


or Federal statutes and regulations, EPA documents of general 

applicability, or other generally available reference materials. 


In the case of a program delegated pursuant to S 71.10, if 

requested by the Administrator, the permitting authority shall 


make supporting materials not already included in the 

I 

I 	 administrative record available to EPA. The permitting authority 

may direct commenters to provide such materials directly to EPA.  

A comment period longer than 30 days may be necessary to give 

commenters a reasonable opportunity to comply with the 
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requirements of this section. Additional time shall be granted 


to the extent that a commenter who requests additional time 


demonstrates the need for such time. 


(h) Reopenins of the public comment period. 


(1) The permitting authority may order the public comment 


period reopened if the procedures of paragraph (h) of this 

section could expedite the decision making process. When the 

public comment period is reopened under paragraph (h) of this 

section, all persons, including applicants, who believe any 

condition of a draft permit is inappropriate or that the 

permitting authority's initial decision to deny an application, 

terminate a permit, or prepare a draft permit is inappropriate, 

must submit all reasonably available factual grounds supporting 

their position, including all supporting material, by a date not 

less than 30 days after public notice under paragraph (h)(2) of 

this section, set by the permitting authority. Thereafter, any 

person may file a written response to the material filed by any 

other person, by a date, not less than 20 days after the date set 

for filing of the material, set by the permitting authority. 

( 2 )  Public notice of any comment period under this 

paragraph (h) shall identify the issues to which the requirements 

of paragraphs (h)(l)-(4) of this section shall apply. 
I 

( 3 )  On its own motion or on the request of any person, the 

permitting authority may direct that the requirements of 

paragraph (h)(l) of this section shall apply during the initial 

comment period where it reasonably appears that issuance of the 
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permit will be contested and that applying the requirements of 

paragraph (h)(l) of this section will substantially expedite the 

decision making process. The notice of the draft permit shall 

state whenever this has been done. 

( 4 )  A comment period of longer than 30 days may be 

necessary in complicated proceedings to give commenters a 

reasonable opportunity to comply with the requirements of this 

section. Commenters may request longer comment periods and they 

may be granted to the extent the permitting authority finds it 

necessary. 

( 5 )  If any data, information, or arguments submitted during 

the public comment period appear to raise substantial new 

questions concerning a permit, the permitting authority may take 

one 0.r more of the following actions: 

(i) Prepare a new draft permit, appropriately modified; 


(ii) Prepare a revised statement of basis, and reopen the 


comment period; or 


(iii) Reopen or extend the comment period to give 


interested persons an opportunity to comment on the information 


or arguments submitted. 


(6) Comments filed during the reopened comment period shall 


be limited to the substantial new questions that caused the 

I

reopening. The public notice shall define the scope of the 


reopening. 


(7) Public notice of any of the above actions shall be 


issued under paragraph (d) of this section. 
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(i) Issuance and effective date of permit. 


(1) After the close of the public comment period on a draft 

permit, the permitting authority shall issue a final permit 


decision. The permitting authority shall notify the applicant 


and each person who has submitted written comments or requested 


notice of the final permit decision. This notice shall include 


reference to the procedures for appealing a decision on a permit. 


For the purposes of this section, a final permit decision means a 


final decision to issue, deny, revise, revoke and reissue, renew, 


or terminate a permit. 


( 2 )  A final permit decision shall become effective 3 0  days 

after the service of notice of the decision, unless: 


(i) A later effective date is specified in the decision; or 


(ii) Review is requested under paragraph (1) of this 


section (in which case the specific terms and conditions of the 


permit which are the subject of the request for review shall be 


stayed); or 


(iii) No comments requested a change in the draft permit, 


in which case the permit shall become effective immediately upon 


issuance. 


(j) Response to comments. 


(1) At the time that any final permit decision is issued, 
Ithe perinitting authority shall issue a response to comments. 


This response shall: 
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(i) Specify which provisions, if any, of the draft permit 


have been changed in the final permit decision, and the reasons 


for the change; and 


(ii) Briefly describe and respond to all significant 


comments on the draft permit raised during the public comment 


period, or during any hearing. 


(2) Any documents cited in the response to comments shall 


be included in the administrative record for the final permit 


decision as defined in paragraph (k) of this section. If new 


points are raised or new material supplied during the public 


comment period, the permitting authority may document its 


response to those matters by adding new materials to the 


administrative record. 


( 3 )  The response to comments shall be available to the 

public. 

( 4 )  The permitting authority will notify in-writingany 

affected State of any refusal to accept recommendations for the 

permit that the State submitted during the public or affected 

State review period. 

(k) Administrative record for final permits. 


(1) The permitting authority shall base final permit 


decisions on the administrative record defined in 

I 

paragraph (k)(2) of this section. 


(2) The administrative record for any final permit shall 


consist of: 
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(i) All comments received during any public comment period, 


including any extension or reopening; 


(ii) The tape or transcript of any hearing(s) held; 


(iii) Any written material submitted at such a hearing; 


(iv) The response to comments and any new materials placed 


in the record; 


(v) Other documents contained in the supporting file for 


the permit; 


(vi) The final permit; 


(vii) The application and any supporting data furnished by 


the applicant; 


(viii) The draft permit or notice of intent to deny the 


application or to terminate the permit; 


(ix) The statement of basis fo r  the draft permit; 

( x )  All documents cited in the statement of basis; 

(xi) Other documents contained in the supporting file for 


the draft permit. 


( 3 )  The additional documents required under 

paragraph (k)(2) of this section should be added to the record as 

soon as possible after their receipt or publication by the 

permitting authority. The record shall be complete on the date 

the final permit is issued. 
I 

(4) Material readily available at the permitting authority, 


or published materials which are generally available and which 


are included in the administrative record under the standards of 


paragraph (j) of this section need not be physically included in 
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the same file as the rest of the record as long as it is 


specifically referred to in the statement of basis or in the 


respolnse to comments. 


(1) Appeal of permits. 


(1) Within 30 days after a final permit decision has been 

issued, any person who filed comments on the draft permit or 

participated in the public hearing may petition the Environmental 

Appeals Board to review any condition of the permit decision. 

Any person who failed to file comments or failed to participate 

in the public hearing on the draft permit may petition for 

administrative review only to the extent of the changes from the 

draft to the final permit decision or other new grounds that were 

not reasonably foreseeable during the public comment period on 

the draft permit. The 30-day period within which a person may 

request review under this section begins with the service of 

notice of the permitting authority's action unless a later date 

is specified in that notice, except that the 30-day-periodwithin 

which a person may request review of a minor permit modification 

or administrative amendment begins upon the effective date of 

such action to revise the permit. The petition shall include a 

statement of the reasons supporting that review, including a 

demonstration that any issues raised were raised during the 
I 

public comment period (including any public hearing) to the 


extent required by these regulations unless the petitioner 


demonstrates that it was impracticable to raise such objections 


within such period or unless the grounds for such objection arose 
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after such period, and, when appropriate, a showing that the 

condition in question is based on: 

(i) A finding of fact or conclusion of law which is c.learly 

erron.eous; or 

(ii) An exercise of discretion or an important policy 


consideration which the Environmental Appeals Board should, in 


its discretion, review. 


(2) The Boilrd may also decide on its initiative to review 

any condition of any permit issued under this part. The Board 

must act under paragraph (1) of this section within 30 days of 

the service date of notice of the permitting authority's action. 

( 3 )  Within a reasonable time following the filing of the 

petition for review, the Board shall issue an order either 

granting or denying the petition for review. To the extent 

review is denied, the conditions of the final permit decision 

become final agency action. Public notice of any-grantof review 

by the Board under paragraph (1)(1) or (2) of this section shall 

be given as provided in paragraph (d) of this section. Public 

notice shall set forth a briefing schedule for the appeal and 

shall state that any interested person may file an amicus brief. 

Notice of denial of review shall be sent only to the permit 

applicant and to the person(s) requesting review. 
I 

( 4 )  A petition to the Board under paragraph (l)(lf of this 

section is, under 42 U.S.C. § 307(5), a prerequisite to seeking 

judicial review of the final agency action. 
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(5) For purposes of judicial review, final agency action 


occurs when a final permit is issued or denied by the permitting 


authority and agency review procedures are exhausted. A final 


permit decision shall be issued by the permitting authority: 


(i) When the Board issues notice to the parties that review 


has been denied; 


(ii) When the Board issues a decision on the merits of the 


appeal and the decision does not include a remand of the 


proceedings; or 


(iii) Upon the completion of remand proceedings if the 


proceedings are remanded, unless the Board's remand order 


specifically provides that appeal of the remand decision will be 


required to exhaust administrative remedies. 


( 6 )  Motions to reconsider a final order shall be filed 

within ten (10) days after service of the final order. Every 

such motion must set forth the matters claimed to-havebeen 

erroneously decided and the nature of the alleged errors. 

Motions for reconsideration under this provision shall be 

directed to, and decided by, the Board. Motions for 

reconsideration directed to the Administrator, rather than to the 

Board, will not be considered, except in cases that the Board has 

referred to the Administrator and in which the Administrator has 
I 

issued the final order. A motion for reconsideration shall not 

stay the effective date of the final order unless specifically so 


ordered by the Board. 


(m) Computation of time. 




238 

(1) Any time period scheduled to begin on the occurrence of 


an act or event shall begin on the day after the act or event. 


( 2 )  Any time period scheduled to begin before the 

occurrence of an act or event shall be computed so that the 

period ends on the day before the act or event, except as 

otherwise provided. 

( 3 )  If the final day of any time period falls on a weekend 

or legal holiday, the time period shall be extended to the next 

working day. 

( 4 )  Whenever a party or interested person has the right or 

is required to act within a prescribed period after the service 

of notice or other paper upon him or her by mail, 3 days shall be 

added to the prescribed time. 

(n) Public petitions to the Permittinq Authoritv. 


(1) Any interested person (including the permittee) may 


petition the permitting authority to reopen a permit for cause, 


and the permitting authority may commence a permit reopening on 


its own initiative. However, the permitting authority shall not 

revise, revoke and reissue, or terminate a permit except for the 

reasons specified in S 71.7(f)(l) or S 71.6(a)(6)(i). All 

requests shall be in writing and shall contain facts or reasons 

supporting the request. 

I 

( 2 )  If the permitting authority decides the request is not 

justified, it shall send the requester a brief written response 

giving a reason for the decision. Denials of requests for 

revision, revocation and reissuance, or termination are not 
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subject to public notice, comment, or hearings. Denials by the 


permitting authority may be informally appealed to the 


Environmental Appeals Board by a letter briefly setting forth the 


relevant facts. The Board may direct the permitting authority to 


begin revision, revocation and reissuance, or termination 


proceedings under paragraph (n)(3) of this section. The appeal 


shall be considered denied if the Board takes no action within 60 


days after receiving it. This informal appeal is, under 42 


U.S.C. 307, a prerequisite to seeking judicial review of EPA 


action in denying a request for revision, revocation and 


reissuance, or termination. 


(3) If the permitting authority decides the request is 

justified and that cause exists to revise, revoke and reissue or 

terminate a permit, it shall initiate proceedings to reopen the 

permit pursuant to 5 71.7(f) os S 71.7(g). 

§ 71.12 Prohibited acts. 

Violations of any applicable requirement; any permit term or 


condition; any fee or filing requirement; any duty to allow or 


carry out inspection, entry, or monitoring activities; or any 


regulation or order issued by the permitting authority pursuant 


to this part are violations of the Act and are subject to full 


Federal enforcement authorities available under the Act. 

I 


